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APPELLANT'S REPLY si Tey 


yhis keply Brief will clarify issues. Three (3) annuity aud 
pensioa plans are involved: 

1. Tne New Jersey mandatory Teachers' Frension & Annuity Fund 
(TPAF) upon which piaintiff has always been fully taxed. This is 
not contested. 

2. The Supplemental Annuity Collective Trust (SACT) which is a 
voluntary plan offered teachers by the State of New Jersey to increase 
their retirement benefits. 

d- Tne Variable Annuity Marketing Company (VALIC) plan which is 
tax-sheltered under Internal xevenue Coae Section 403. 

the original complaint, served and filed by plaintiff, Fro Se, 


alleged: (pg.2) 


"In 1y68 tne Newerk Board of Education voted to allow its 
employees to participate in a tax-sheltered program. Plaintiff... 
was toid to write to Prenton, ied., for appiication ror supple- 
mental annuity Colsective trust Func: rension, nereinatter reterred 
to as SACT. 

"Under n.J.A.C. xules it was necessary to file an Enrollment 
Application for SACT Tax Sheitered Annuity together with a Salary 
Reduction Agreement between olaintiff and employer... The Salary Re- 
duction Agreement also required was never completed... 

"Notwithstanding, an inept payroll clerk put the added 5% with- 
holding into the computer and plaintiff could not stop the deduction... 
from her paychecks until on or abouts February 8, 1972... Plaintiff... 
tried to recover said total deduction from the New Jersey Treasurer 
but was told she would have to wait until retirement. 

"In view of the fact that the Newark Board of Educadtion had 
created a tax-sheltered prouram for its teachers under Sec. 408(c) 
of I.R.C. plaintiff tried to claim this on her Form 1040 Income Tax 
Return. Claim was disallowed. 

“FIFTH: Under Title 26, U.S. Internal Revenue Code, Sub-chapter D- | 
"Deferred Compensation, Sec. 404 (2) Contributions made under more 
than .ae plan,’ plaintiff may make claim for tax refund." 


Plaintiff's Pro te "Reply To Answer To Amended Complaint" reads 
in vart aw follows: 

"On April 12, 1971 plaintiff returned U.S. 1.R.5. Tax Form 1040 
for the tax period ended Dec. 31, 1970, showing over-payment of 
$1.167.00 based on erroneous nonrecognition of plaintiff's right 
to tax shelter orivilege. Under Title 26 U.S.C. #404 (2) plaintiff 
mate contribut‘-ns under more than one vlan (Emphasis added) which 
resulted in $. 3.00 being withheld from her paychecks in error 
and not credite. as a tax-sheltered contribution. Accordingly, 
vlaintiff claimed tax credit for the amount of $1,958.00, resulting 
in a claim for refund on I.8.S. Tax Form 1040 in said sum of $1,167.00. 
There was never any question as to refund amount of $109.00, which 
was refunded to plaintiff..., representing a finding of full dis- 
allowance of plaintiff's claim to tax shelter of $1,058.00. 

"Plaintiff following ... crocedure and on March 25, 1973 finally 
received letter signed by Acting Asst. Chief, Appellate Branch Ottice, | 


noe 


"Infoemal Revenye Service, N.Y.C. which states... "The Service 
Center will issue a notice of partial disallowance of your claim 
for refund." (4-18). (Emphasis added). 

"Plaintiff alleges... that said letter misrepresents the dis- 
agreement. A misleading statement of facts in a material matter 
casts doubt on the defense in that said letter inaccurately refers 
to a partial disallowance when there was a full disallowance of 
plaintiff's claim for tax credit. | 


"There is an assumption that words used in revenue 
rulings are employed precisely." 
@ontinental Illinois Nat'i Bank & ‘rust Co. of 
Chicago Ve U.S., CA. ill. 1974, 9U4 F.2d 28 ° 


“The term 'misleading' involved an element of deception, 
something which deliberately leads the mind into error..." 
State ex rel. Landis v. Ault, 176 So, 789, 791, 

129 Fla. 680 (1937). 


“It has been held that one of the principal purposes of 
the Constitution is to avoid surprise, fraud or stealth 
in legislation resulting from the use of misleadin tee 
matter... and must not be so worded as to mislead 4n 


ordinary mind‘ " (Supra, 129 Fla. 686). 


"Allegations of pro se complaint are held to less stringent 
Standards than formal pleadings drafted by lawyers." 
Haines v. Kerner, 92 S.Ct. 594, 404 U.S. 519, 
30 Lewd.2d 652, rehrg. den. 92 S.Ct. 963, 


405 U.S. 948, 30 L.Ed.2da 819." 
un Dec. 8, 1975 counsel argued "Plaintiff's Memorandun In 
Opposition To wetendant's Motion For Judgment on the Pleadings." 
(A-17). Plaintiff did not know of this proceeding until after 
counsel “won his point" which plaintiff assumes was based upon 
the Methoas A and B upon which Opinion (A-3) is based. 


The aforesaid “Memorandum of Law" included Xerox Copy of bulletin 
appended hereto as Exhibit A, whicn shows that counsel was iully 
informed of the third plan: ithe VALIC PLAN. 

Plaintiff now discovers that the U.S. District Court Clerk who 
prepared and certified this xecord On Appeal for Plaintirf Pro Se, 
failed to transmit the aforementioned Memorandum In Opposition". 


*“aeferences to Record On Appeal are in tne 
Appendix, with pages numoerea Al to A6o3, 


Ce ee 


It sThould also be noted that on February 2, 1977, plaintifr 
discovered the Second Amended Complaint and obtained “Stipula- 
tion" to include this in the xecord (Al3). wne original complaint 
and Amended Complaint prepared and filed by plaintiff pro se, are 
not included in the kecord (Appendix), nor is Plaintiff's Pro Se 
Reply to Answer to Amended Complaint inciuded. 

On or after March 8, 1976 counsel prepared a Second Amended 
Complainu whicn states: 

“Ninth: rlaintatf in accordance with the aforesaid statute 
made voluntary contribution to SACT trom 1y68 until on or about 
197 ees 

“TENTH: Plaintiff intended that her said SACT contribution 
should be excluded from her gross income for Federal income tax 
purposes." 

It will be noted that the Witness on Trial stated: "vay stands 
for Variable Annuity Fund. That is wnat they caiitea at, but it 
was under the N.J. Statute Supplemental Annuity Collective trust." 
\Transcript A-36, Lines 20,44, 12.) 


The trial transcrint reveals the following: (A-37, lines 5 GO Ly): 
“gq when your employer made tnese contrioutions to SACP, did 
you intena ana desire that they be tax sneitered? 


"A. Avsolutely. 


"The Cou.t: Wnat do you mean by that, that they woul: be 

tax snelterea? 
"Toe Witness: Tnat tne taxes be adeterrea until i retired. 

inat 1s wnat 1s meanv. 
"Tne Court: In otner words, you pay tne taxes when you 

collected on tue annuity? 

"The Wiuness: Yes. 
"The Court: That would not be taxable the year you paid it in? 
"Tue Witness: That was the assumption. Tnat was tne intention. 


AS5 line 22, the trial transcrivt continues thus: 
res, sir, they started this program sept. 14568... 


+ ms oe * n NOS MONG ROMA I? = (eae ae byt + * Gai 
Miss Bollotin. I show yOu Lelendant'’s Exhibit sg for 
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“identification. Is the top sheet of Defendant's sxhibit Ba 
letter that you wrote to Mr. Mednick of the Internal Kevenue 
Service? 
"A. Yes, sir." 

again continued at pg. A-47, line 8&8: 
"A. Yes. I sent these papers to Mr. Mednick..." 


At pg. A-55 Line 16, the following is stated: 
"A. Well, it is something entirely different. It is not 
SACT... It actually was authorized by the uembers of the 
Board of Education for the teachers to do this in Sept. 1968, 
but nobody knew what they were doing. It was just awful." 


At this point, plaintiff-appellant wanted to refer to the Variable 
Annuity Marketing Co. VALIC plan however counsel had advised her 
not to mention VALIC. Plaintiff knew nothing of the Methods A and 3 
referred to in the Opinion and did not understand the total picture 
ntil after she received Appellee's. Brief on April 8, 1977. 

Plaintiff repeats from her opening Brief at pg. 3, last paragraph 
of letter to Mr. Mednick: 

"I elected the VALIC tax sheltered program... Because of the 

ineptitude and incompetence of Board sersonnel,,, amounts never 


authorized were wrongly sent to tne Division of Pensions Fund ¢ SACT 
instead of the tax-sheltered VALIC program. (Emphasis added). : 
"Ironically, this is the only reference made to the true facts... 
The cases referred to in Appellee’s Brief at pg. 3, citing 


vudge 3onsal's Opinion, are erroneous insofar as the instant case 
is concerned in that they are governed by a completely different 
foundation based uvon United States Acts of Congress, sxecutive 
Orders and Federal legislation covering U.S. Ciwil Service pension 
and retirement plan. In contrast, plaintiff-appellant's situation 
is not only cmtrolled by the Internal Revenue Code but also by N.Jd. 
Statutes and the New Jersey Administrative Code. iew Jersey and 
Federal provisions soverning their respective retirement and pension 
plans are vastiy different, based upon totaliy different iaws. 
Plaintiff's Memorandum of Lav submitted by counsel who acted for 
plaintiff-appellant in the U.S. District Court cited Nordmann v. 
Jojnson, 1339, 125 «.d.L. 259, 8 A.2d 523, in which it was held 


eee 
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that the New Jersey Teachers’ Pension Funds were established by the 
Legislature... In order to give teachers protection against the 
disabilities of old age... part of a wise public policy to foster 
and encourage education and to vrotect in old age those who have 
devoted their lives to so important a public cause... The Fund is 


@ personal privilege which the State holds solely for the teacher's 
cenefit." (Emphasis added). 


vounsel wrote: ‘ine same public policy in favor of Miss Bollotin 


is expressed in Geller v. the Dept. of the Treasury, 53 Neds 591, 
252 A.2d 393 (1969): 


“pensions for public employees serve a public purpose. A 
primary objective in establishing them is to induce able 
persons to enter and remain in public employment, anc to 
render faithful and efficient service while so employved. 

3 MeQuillin, Municipal Corporations (od Ed.Rev. 1963) 

# 12.141. ‘They are in the nature of compensation for 
services previously rendered and act as an inducement 

to continued and faithful service. Being remedial in 
character, statutes creating pensions shoubd be liberall 
construed and administere ITavor of the persons intenaed 


to be benefited thereby. McQuillin, supra at 412.143; and 
see Adams v. City of Modesto, 53 Cal.2d 833, 4 Cal.Reptr. 


50l, 566, 350 P.2d 529 (1960); Giuliano v. sd. of Trustees 
of Firemen's Pension F., 89 Ill. App.2d 126, 231 N.s.cd 257, 
258 (190/); Flake v. Bennett, 150 N.W. 2d 849, 854 (Iowa 
Sup. Ct. 1968)." 

"The Getler case is illustrative of how a New versey School 


Teacher @as protected by the courts against the cmtusing bureau- 
cratic maze in which she found her pension threatened." 
it should be clear that although Plaintiff wantea the SACY 

plan in lyoo, she did not wish to continue with SACT in Sept. 1968, 
when VALIC became available. However, Plaintiff could not control 
the actions of other employees who failed to implement tne cnange- 
over from SACT to the tax-sheltered VALIC plan, until vLecember or 
1970. 

Flaintiff made every effort to comply with the necessary bureau- 
cratic requirements of the internal Revenue Service, the Newark 
Board of Education and the State of New Jersey however plaintiff 
could not do anything about tne mechanics of the bookkeeping which 
should have been employed to enable plaintirif to oenerit trom the 
tax shelterea privilege oroviaed by law. 


—ow- 


As stated in the Geiler case at pg. 596, (op.cit.): 


"It would be most untair and inequitable to penalize me for 
something it failed to do." 


CONCLUSION 


It is respectfully requestea tnat the complaint snould be 
given every tavorable rule or interpretation. 

WHEREFORE, plaintiii-appellant prays that she be granted tne 
full tax credit of $1,058.00 as claimed, plus interest, penalties, 
damages and ali costs of suit incurred. 


vated: wew YoOrK, ws... 


nespectiuily supmitted, 
April 18, i¥y77/. : 
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rouITY INVESTMENTS AVAILABLE FOR THE EMPLOYErsS 
ay THE NEWARK BOARD OF EDUCATION THROUGH THE 
NEW TAX-DEPERRED ANNUITY PROGRAM 


1; will be pleased to learn that the Newark Board of Ecuation has 
‘ve a plan to make tax deferred annuities available to its employees 
tatlic Law 87-370. 


qhe tariable Annuity Life Insurance Company (VALIC) was approved as 
carrier for tax-deferred variable annuities. VALIC is one of the prin- 
ti carriers of tax-deferred variable annuities in the United States. 

. A retirement plan is in effect, a continual investment program that 
‘ately matures and makes payment of funds accumulated. If there has been 
ty .a the sintment” in this principle in late years it is related to the 

t'y increases in the cost of living and thus the reduced purchasing power 
‘“» dollars accumulated. The Newark Board of Education was concerned about 

& are, therefore, approved a plan designed to hedge against inflation by 

[ef the variable annuity. 

3 

' The cost of the plan is entirely up to you. The cost is the amount of 

€? you desire to invest (save regularly). Invest whatever you feel you 

¢-enaturally, the more you save now the more you will have availaple for 

Jgrerent. 


‘There aro NO HEALTH QUALI} ICATIONS OR HEALTH REOUTREMENTS OR HEALTH 


WINS TIONS in connection with this plan- 


—— 


‘Your plan and retirement benefits will be custom-made for you by our 
dni-trator upon presentation of certain facts. Maybe you already have 
C sort of retirement plan but have vou examined your benefits closely? 

yn: hedeed against inflation? Chances are you will want to use the 
fatle annuity to augment any other retirement program you have. 


‘Now, let’s take a sharper look at how your retirement plan works in 
€fai and how it will work for you: 


POINT #1 - for the investment you make during your working 
years, you are guaranteed an annuity in monthly payments 


o the beginning of your retirement for the rest of your 
ite, 


point = - The VALTC plan is a group plan which lowers 
sur cost considerably, yet still retains the flexibility 
ot an individual plan. 


- Through the VALIC plan you may place 100° of 
“aur investment in the form of a variable annuity. Pay- 
sents to you from a variable annuity. are determined from 
professionally managed equity investments (Common Stocks). 
‘hrough the variable annuity you may receive additional 
dollars but you still must be willing to accept the risk 
of possible downward fluctuation of investments. 


POINT #4 - The plan is tax-deferred. You pay no income 
tax now on that part of your salary that you choose to 
invest. You will pay income taxes on the annuity pay- 
ments in retirement but the incidence of taxation may 
well be Lower because of possible double exemptions and 
a lower tax brachet. 
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: -wse benefits should help to reveal the .consideration and effort put 
“gto u. the Newark Board of Education so that you might have the preferential 
se treatrent which Congress has made available to members of the education 
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‘. ‘xe + here is-all you have to do to get your own personal program estimate. 
Yyoo a° the enclosed self-addressed business reply envelope. Fill in the re- 
yowe'st information and drop it in the mail. That's it. The intormation that 


sAypainiment secretary will be contacting you within a few days. Any addi- 
t$2:4l questions you may have regarding the program can be answered during 
fp oe" Go rsonal interview. 


This bulletin is authorized for distribution only when 
accompanied or preceded by an effective prospectus of 
THE VARIABLE. ANNUITY LIVE INSURANCE COMPANY 
P. 0. Box 3206 
Houston, Texas 77001 


